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Abstract 

The Carriage of Goods by Sea Act 1950 that implemented the Hague Rules of 1924 

for Peninsular Malaysia has, wef 15 July 2021, been amended in two major aspects. 

One, switch over to the Hague-Visby Rules of 1968 as amended by the SDR 

Protocol of 1979. Another, extension of the Rules to all sea carriage documents 

which will include sea waybills and ship’s delivery orders. While the first amendment 

has put Malaysia on par with major maritime nations, the second one has taken 

Malaysia a step ahead of them. However, there are a number of shortfalls in the law 

in Malaysia relating to carriage of goods by sea that have not been addressed by the 

amendment. This paper introduces the switch-over and the extension of the Rules to 

sea carriage documents. It then discusses the changes to the law, the most 

important of which is in relation to liability limitation, bought about by the switch over, 

with references to domestic and English cases. The amendment will require carriers 

to ensure reference is made in the bill to the Hague-Visby Rules (SDR) replacing the 

reference previously made to the Hague Rules. 
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Implementation of long-awaited switch to Hague-Visby Rules (SDR) 

Peninsular Malaysia makes the long-awaited switch to the Hague-Visby Rules of 

1968 (as amended by the SDR Protocol of 1979) on 15 July 2021. The change is 

brought about by the Carriage of Goods by Sea (Amendment) Act 2020 amending 

the Carriage of Goods by Sea Act 1950. The amendment is a welcome milestone in 

the development of maritime laws in Malaysia, which amendment has now put 

Malaysia largely on par with the major maritime nations like the UK and Singapore 

on this aspect.  

Under the 1950 Act, prior to the amendment, the Hague Rules of 1924, which 

was scheduled to the Act, applied to all shipments from Malaysian ports.i The 

reference to the Malaysian ports here was seemingly limited to Peninsular Malaysian 

ports as the application of the Act was limited to Peninsular Malaysia.ii In the case of 

bills of ladings issued in Peninsular Malaysia, irrespective of whether the shipment 

was from a port in Peninsular Malaysia, a statement was required to be included in 

the bill of lading incorporating the Hague Rules. The application of the Hague Rules 

was limited to bills of lading,iii in line with the scheme of the Hague Rules. 

However, the states of Sabah and Sarawak remain with the Hague Rules,iv 

while none for Labuan since it was severed from Sabah and made a federal territory 

of Malaysia in 1984. 

  

Extension of Hague-Visby Rules to all ‘sea carriage documents’ 

The 2020 Amendment Act amended the 1950 Act in two aspects. First, the 2020 

Amendment Act empowered the Minister of Transport to change the rules scheduled 

to the Act.v On 15 July 2021, when the 2020 Amendment Act came into force, the 

Minister had simultaneously by Gazette replaced the Hague Rules in the schedule 

with the Hague-Visby Rules (as amended by the SDR Protocol).vi Secondly, the 

2020 Amendment Act has extended the application of the Rules to all ‘sea carriage 

document’.vii Although ‘sea carriage document’ is not defined in the Act, it will include 

sea waybills and ship’s delivery orders. A comparison of the Malaysian law on this 

aspect, as it is today, with that of the UK and Singapore, runs like this. All three 
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countries are now under the Hague-Visby Rules. The UK and Malaysia have also 

implemented the SDR Protocol. Singapore has not adopted the SDR Protocol, but 

instead has set up its own scheme in place of the SDR Protocol, by which the liability 

of carrier is limited to specified amounts in SGD.viii The UK and Singapore have 

limited the application of the Rules to bills of lading,ix in line with the scheme of the 

Rules. Malaysia has gone a step ahead to extend the Rules to other sea carriage 

documents. Again, this is a welcome change. The background to why the other sea 

carriage documents were not included in the Hague and Hague-Visby Rules was 

that when the Hague Rules was made, in 1924, these documents were not 

practically in use. That is not so nowadays with the widespread use of sea waybills, 

eg. in connection with transhipments, and of ship’s delivery orders to split delivery-

undertaking in carriage of bulk cargo.  

However, it must be noted that an extension of the Rules to other sea carriage 

documents does not confer the contractual rights under the documents on the 

consignee. The UK and Singapore have a separate Act to deal with transfer of rights. 

In the case of the UK, it is the Carriage of Goods by Sea Act 1992, and in the case of 

Singapore, it is the Bills of Lading Act. Both these Acts are materially similar. By 

these Acts, the consignee named in the sea waybill or ship’s delivery order acquires 

the contractual rights originally held by the shipper against the carrier. Insofar as 

Peninsular Malaysia (other than the states of Penang and Malacca) is concerned, 

the UK Bills of Lading Act 1855 (although now repealed in the UK and replaced with 

the 1992 Act) is imported into Malaysia by s 5(1) of the Civil Law Act 1956. The 1855 

Act has no provision for transfer of the contractual rights in sea waybills and ship’s 

delivery orders. For the states of Penang, Malacca, Sabah and Sarawak, the UK 

1992 Act is imported into Malaysia by s 5(2) of the Civil Law Act 1956. Labuan is left 

in lacuna, since after it was severed from Sabah and declared as a federal territory 

of Malaysia in 1984, with no statute providing for transfer of contractual rights in bills 

of lading. When the contractual rights are not statutorily transferred, they are not 

transferred by any other means.x However, in the case of bills of lading, this does not 

affect common law transfer of constructive possession of the goods, i.e. right to 

claim possession of the goods from the carrier upon presentation of the bill of lading, 
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to the transferee of the bill of lading.xi It must be noted that the bill of lading, without 

reliance on any terms of contract embodied within it, is itself a token representing the 

goods, which enables the lawful holder of the bill to claim the goods represented by 

the bill by presenting the bill to the carrier.xii Another disadvantage of the 1855 Actxiii 

is that it requires, unlike the 1992 Act,xiv the property to be transferred at the same 

timexv with the transfer of the bill of lading for the contractual rights to be transferred. 

Hence, a bank taking a bill of lading in pledge in return for financing will not get the 

contractual rights, although a court may balance the rigours by finding an implied 

contract between the bank and the carrier when the carrier presents the bill for 

collection of goods.xvi The 1855 Act has no provision to allow the holder of the bill of 

lading to take action for the benefit of the true owner of the cargo, while the 1992 

Actxvii expressly permits such action. However, even in the absence of such 

permission, the courts have held that such action was permitted.xviii 

 

From Hague to Hague-Visby Rules (SDR): the implications 

The key differences between the Hague Rules and the Hague-Visby Rules are 

briefly discussed and compared below. Under the Hague Rules [Art I(4)], the bill of 

lading is prima facie evidence of receipt by the carrier of the goods as described in 

the bill. Under the Hague-Visby Rules, it is conclusive evidence insofar as a third-

party transferee in good faith of the bill is concerned. Even in the absence of a 

provision as that in the Hague-Visby Rules, the same result would be obtained at 

common law by the principle of estoppel and detriment.xix 

Art I(6) of the Hague-Visby Rules now expressly provides that the one-year 

time limit for cargo claims can be extended by agreement of the parties after the 

cause of action has arisen. Even in the absence of such an express provision, the 

same is true under the Hague Rules, as there was nothing to prevent the parties 

from entering into such an agreement and such an agreement would not be invalided 

by Art III(8) because it is not more unfavourable to the shipper than that provided in 

the Rules. 
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Art I(6bis), newly introduced in the Hague-Visby Rules, extends the time limit 

for indemnity actions by a carrier to the limits as set by the domestic law subject to a 

minimum of three months after the settlement by or service of the process on the 

person making the indemnity claim. In the case of Malaysia, this will be six yearsxx 

arguably counted from the date when the cause of action originally arose. In the 

case of England and Wales and of Singapore, likely this will be two years counted 

from the day of when the liability of the person making the indemnity claim was 

established.xxi In the absence of such an extension, the time limit will be triggered in 

2 years.  

Art IV(5) brings the most important change, i.e. the liability limit. Under the 

Hague Rules, the liability of the carrier is limited to £100 per package or unit. This 

means gold value, per Art IX. The Rosa Sxxii well interpreted the two articles to say 

that the ‘£100’ must be manipulated to gold value of £100 in 1924, which makes 

sense by allowing inflation factor. This manipulation will result in about £7,000 per 

package or unit at the present time, while the resultant manipulation in The Rosa S 

gave a result of SGD9,398 for 1982. However, Malaysian courts, without reference 

to The Rosa S, have held ‘£100’ to merely meant the face value of £100.xxiii In the 

case of the states of Sabah and Sarawak, the ‘£100’ has been modified to ‘RM850’ 

around 1960.xxiv This leaves some scope for argument as to whether the RM850 

should be manipulated to gold value as at 1924 or around 1960. The Hague-Visby 

Rules (as amended by SDR Protocol) has resolved this problem by providing the 

liability limit at SDR 666.67 per package or unit or SDR 2 per kilogramme of gross 

weight of the goods lost or damaged, whichever is higher. There is no need to 

provide for any separate fluctuation factor in this scheme, as it is embedded in the 

SDR, which is a basket of five major currencies.xxv In that vein, the ‘gold value’ 

provision in Art IX has been removed. One SDR costs about £1.06 or USD1.45 at 

present.xxvi Accordingly, the Hague-Visby Rules (as amended by the SDR Protocol) 

will be more favourable to the carrier in cases where the package limitation applies. 

But this may turn the other way round if the limitation by gross weights yields a 

higher amount, as the liability is limited by whichever the amount is higher between 

the package limitation and gross weight limitation.  
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There is no liability limit for bulk cargoes in the Hague Rules. Under the 

Hague-Visby Rules, the limitation by gross weight therein will be applicable in the 

case of bulk cargoes. This is a clear advantage to the carrier, as the carrier had no 

limitation in case of bulk cargo under the Hague Rules. 

Under the Hague Rules, there was some confusion in the case of 

containerised cargo as to whether the package or unit was the container itself or the 

packages or units contained in the container. The English, American and Australian 

courts have largely preferred that it means the packages or units contained in the 

container.xxvii However, a contrary view had been had by a Malaysian court without 

reference to those authorities.xxviii This problem is solved in the Hague-Visby Rules, 

which provides that the packages or units will be those contained in the container 

when such packages or units are enumerated in the bill of lading. 

The Hague-Visby Rules disentitles the carrier to the liability limitation where 

“the damage resulted from an act or omission of the carrier done with intent to cause 

damage, or recklessly and with knowledge that damage would probably result.” This 

will not be of practical application as the threshold is so high before the carrier will be 

deprived of the liability limitation benefit in the Rules. 

Art IVbis has been newly introduced in the Hague-Visby Rules that expressly 

declares that the protection accorded to the carrier will be available also in tort 

actions where the action is “in respect of loss or damage to goods covered by a 

contract of carriage”. It is likely that even in the absence of such a provision, the 

same would be the position.xxix 

The new article extends the protection to servants and agents, but not to 

independent contractors. In the absence of such extension, carriers had successfully 

devised the methodologies of Himalaya clause and circular indemnity clause to 

extend the protection to servants and agents.xxx Typically a bill of lading will contain 

these clauses which have found their way in the standard BIMCO forms of bills of 

lading and sea waybills. The carrier or agent would lose the protection only if “the 

damage resulted from an act or omission of the servant or agent done with intent to 

cause damage or recklessly and with knowledge that damage would probably 
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result.” This is too high a threshold for a cargo claimant to satisfy, hence it is not one 

that will be of practical utility. 

 Art IX has been replaced in entirety with a provision saying the “Convention 

shall not affect the provisions of any international Convention or national law 

governing liability for nuclear damage.”  

 Finally, Art X provides a new scheme of application of the Rules. Art X in the 

Hague Rules provides that the Rules will apply if the bill of lading is issued in a 

member state. In the case of Malaysia, this was in effect modified to say that the 

Rules will apply only if the shipment was from a Malaysian port or the bill of lading 

was issued in Malaysia (by compulsory contractual statement). Art X in the Hague-

Visby Rules provides, in wider terms, that the Rules will apply if the bill of lading is 

issued in a contracting state, or the carriage is from a port in a member state, or the 

contract provides so. Under this Article, where the contract provides so, the 

application is with statutory force rather than mere contractual force. The difference 

between the two is that when the application is by statutory force, the provisions 

cannot be modified or ousted in a way that the terms are less favourable to the 

shipper.xxxi 
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